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          NO. 44907 
 
          Ada County Case No.  
          CR-FE-2016-9363 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Pickett failed to establish that the district court abused its discretion by imposing a 
unified sentence of 14 years, with 10 years fixed, upon his guilty plea to trafficking in heroin? 
 
 
Pickett Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Pickett pled guilty to trafficking in heroin (seven grams or more, but less than 28 grams) 
and the district court imposed a unified sentence of 14 years, with 10 years fixed.  (R., pp.77-80.)  
Pickett filed a notice of appeal timely from the judgment of conviction.  (R., pp.81-84.)   
 2 
Pickett asserts that the four-year indeterminate portion of his sentence is excessive in 
light of his substance abuse, purported remorse, and support from his mother and girlfriend.  
(Appellant’s brief, pp.2-5.)  The record supports the sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).  
 3 
The penalty for trafficking in heroin (seven grams or more, but less than 28 grams) is a 
mandatory minimum prison sentence of 10 years fixed, up to life in prison.  I.C. §§ 37-
2732B(a)(6)(B), -2732B(a)(6)(D).  The district court imposed a unified sentence of 14 years, 
with 10 years fixed, which falls well within the statutory guidelines.  (R., pp.77-80.)  Pickett 
contends that the four-year indeterminate portion of his sentence is excessive because he has a 
substance abuse problem, expressed regret, and has support from his mother and his girlfriend.  
(Appellant’s brief, pp.3-5.)  However, Pickett’s substance abuse problems have existed for many 
years, and neither his previous regret nor the support from his mother and girlfriend were 
effective in curtailing his drug abuse and illegal behavior.  (PSI, pp.9, 13-14, 21-22, 36, 121, 
125-26, 129-30, 132, 192, 194, 199, 202-03, 225, 232-33.1)  In addition, Pickett’s mother and 
girlfriend are questionable sources of support, as his girlfriend, whom he met in June 2016 (the 
month before he committed the instant offense), is a 19-year-old college student at Grand 
Canyon University in Arizona and only comes to Idaho “for the summers”; he stated that his 
“‘whole family is crazy’” (in reference to mental health issues) and that his mother – with whom 
he resided until he was arrested for the instant offense – was “constantly” “high or on drugs”; 
and he admitted, during his January 2017 substance abuse evaluation, that “during the past year,” 
all of the people he “regularly socialized with” and all of the people he “regularly lived with” 
were “involved in illegal activity,” “fought most weeks,” and “used drugs during the past 90 
days.”  (PSI, pp.9-10, 13, 29, 36.)   
Furthermore, Pickett’s sentence is reasonable in light of his ongoing criminal offending, 
 
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “Pickett 44907 
psi.pdf.” 
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his failure to rehabilitate or be deterred despite prior legal sanctions and treatment opportunities, 
and the danger he poses to society.  He has an extensive criminal record that includes juvenile 
adjudications for minor in possession of marijuana, criminal conspiracy, curfew violation, and 
disorderly conduct; criminal convictions for possession of paraphernalia, two convictions for 
DUI, four convictions for DWP, resisting arrests and seizures, felony theft by possession of 
stolen property, and felony possession of a controlled substance; and several probation 
violations.  (PSI, pp.4-8.)  He also “has a criminal record in Tennessee: including Driving on 
Revoked/Suspended License (August 2013); Filing False Report; (January 2014); Driving Under 
the Influence and Driving on Revoked/Suspended License (April 2014); Passing a Forged 
Instrument (May 2014); Driving on Revoked/Suspended License (June 2014); Aggravated 
Assault, and Criminal Conspiracy (July 2014),” for which the “dispositions were unavailable 
through NCIC.”  (PSI, p.7.)  Pickett was on felony probation for his 2016 possession of a 
controlled substance conviction (wherein he was found in possession of methamphetamine, 
heroin, marijuana oil, and drug paraphernalia including electronic scales) and had absconded 
from Drug Court when he committed the instant trafficking offense, at which time he was 
driving with a suspended driver’s license, while “under the influence of heroin,” in a vehicle that 
had a cancelled registration, and he had 15 bindles of heroin – weighing a total of 18.5 grams – 
on his person.  (PSI, pp.3-4, 6-8, 13-14, 17-18, 120-21, 130-31.)   
Pickett admitted that, in the years leading up to the instant offense, he intravenously used 
approximately “.5 – 1.0 grams” of methamphetamine per day and approximately “1.5 – 2 grams” 
of heroin per day.  (PSI, pp.13, 21, 192.)  In December 2015, he reported that his use of “1/2 
gram of heroin” and “3/4 of a gram of methamphetamine” resulted in a “$250.00 to 300.00 per 
day addiction”; however, after he committed the instant offense in July 2016, he told the 
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presentence investigator that he spent only around “$500.00 per month” on drugs and that he 
“sold drugs or arranged the sale of drugs to support his drug habit ‘whenever [he is] out and 
need[s] help or more drugs.’”  (PSI, pp.3, 14, 192.)  Pickett also told the presentence investigator 
that he “participated in Drug Court for 14 months” before being discharged for noncompliance 
(he absconded from probation supervision/Drug Court in April 2016), explaining that he “‘kept 
relapsing because [he] was surrounded by drugs living in Boise worse than Tennessee.’”  (PSI, 
pp.8, 14.)  The presentence investigator determined that Pickett presents a high risk to reoffend 
and recommended imprisonment, stating, “It appears Mr. Pickett quickly reverts back to drug use 
behavior when he is in the community.”  (PSI, p.18.)  The psychological evaluator likewise 
concluded that Pickett is “in the high-risk range for future violence.”  (PSI, p.237.)   
At sentencing, the district court articulated the correct legal standards applicable to its 
decision and also set forth its reasons for imposing Pickett’s sentence.  (Tr., p.25, L.9 – p.29, 
L.5.)  The state submits that Pickett has failed to establish an abuse of discretion, for reasons 
more fully set forth in the attached excerpt of the sentencing hearing transcript, which the state 




 The state respectfully requests this Court to affirm Pickett’s conviction and sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
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l there's a grieving aspect, and I think that the l THE DEFENDANT: Yes, Your Honor. I would 
2 unfortunate thing was that his grandfather was 2 just like to apologize for coming in front of the 
3 probably a good thing for Jordan. And then he 3 court in the first place. At the time l committed 
4 lost him also. 4 the crime, I was struggling with my criminal 
5 So there have been all these 5 behavior at the time. At the time I thought it 
6 circumstances where Jordan has gone back to the 6 would be easier, but now l realize my mistake. 
7 aspect of the addiction, because that's his way of 7 Regardless of my sentencing, [ hope the court can 
8 I think dealing with the pain that he has dealt 8 forgive me. 
9 with in his whole life. And I think that 2015 9 THE COURT: Thank you, Mr. Pickett. I 
10 case, he actually was pulled over. I think 1 0 appreciate your comments. I've, of course, read 
1 1 somebody called the police because he was in a 11 the presentence investigation in your case along 
12 vehicle, and when they drove up and Jordan was 12 with Dr. Arnold's psychiatric evaluation or 
1 3 able to get out of the car, as he had just shot up 13 psychological evaluation. 
14 with heroin, is that I think he lives that way. 14 I am well aware of the four objectives 
15 And I think that the ten years is going 15 of criminal sentencing that Idaho law directs me 
16 to change him, and I would ask the court just to 1 6 to consider in every case from the first and 
1 7 give him that sentence. 17 foremost factor which is protection of the 
18 As to the fine, I believe the $ I 5,000 18 community, to rehabilitation of the offender, to 
1 9 is mandatory, but he does still owe the $11,700 or 1 9 punishment, to detouring both the offender and 
20 so to the Boise County case, and so I would ask 20 others from committing similar crimes in the 
2 1 the court if you can waive any fees, to do so for 21 future. 
22 his benefit. Thank you. 22 Now, in this case a large share of the 
23 TI-lE COURT: Thank you. 23 sentencing determination has been made by the 
24 Mr. Pickett, would you like to make a 24 legislature. I am required by law to impose a 
25 statement? 25 minimum of ten years of prison time as well as a 
Page 26 Page 27 
l minimum fine of$15,000. I can exceed those 1 The defendant has a couple offelony 
2 items, ifl choose to do so, but that's the 2 cases from 2015 as well, but rve mentioned one 
3 minimum. I may not go below it. 3 year in Ada County, which was a possession of 
4 And the defendant was found in this 4 controlled substance case, and one in Boise 
5 case of possession on the order of 18- I /2 grams of 5 County, a grand theft by possession case. 
6 heroin. The presentence materials reflect the 6 The defendant was placed on probation 
7 defendant's assertion that that is a ten-day 7 in those cases but wasn't ready evidently, didn't 
8 personal use supply for him, who was severely drug 8 do well, and so we find ourselves here today. 
9 addicted, appeared to be indications in the 9 Now, the presentence materials indicate 
10 presentence materials that the defendant is a 10 certainly the defendant has had some difficult 
11 dealer of some sort. 11 life circumstances to deal with, has some mental 
12 So although this is a large quantity, I 12 health conditions that may well contribute to his 
13 didn't glean infom1ation from the presentence 13 substance abuse problems; has attempted suicide on 
14 investigation suggesting that the defendant came 14 occasions including the telephone pole incident 
15 into possession of this quantity of heroin in 15 that counsel mentioned; had a near drowning type 
16 order to provide it to others. So that is 1 6 incident as well. 
17 certainly a factor in terms of deciding what to do 1 7 And l gather from the materials that 
18 with the port.ions of the sentence that aren't 18 seemingly didn't lead to any long-term 
1 9 dictated by the legislature. 19 neurological consequences but certainly one of the 
20 In that regard, I'm well aware of the 20 crosses the defendant has had to bear in life. 
21 defendant's criminal history as well, which 
i 
21 Now, Dr. Arnold's psychiatric or 
22 includes a couple of misdemeanor DU ls in 2015. So I 22 psychological evaluation indicates his view that 23 the defendant's addiction was not limited to 
I 23 the defendant presents a high risk of future 24 hurting himself. It was presenting a risk to the 
I 
2 4 violence, was his conclusion. I'll just note that 
25 public as well. 25 for what it is worth. 
3 (Pages 24 to 27 ) 
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1 Now, ten years is certainly a very 
2 significant sentence in and of itself, ten years 
3 fixed. The defendant has asked me to limit his 
4 sentence to just that. The state has asked me to 
5 add additional years of indeterminate time. 
6 Now, it seems to me that there is some 
7 legitimate societal interest, protection of the 
8 community interest, in trying to monitor the 
9 defendant after he has returned to the community 
10 given the severity of his substance abuse problems 
11 and given his other criminal history. 
12 So it seems to me that some 
13 indeterminate time is appropriate to try to help 
14 him ultimately re-integrate into the community. 
15 Now, it's I suppose a matter of 
16 discretion from there how much time is 
1 7 appropriate, and as is not unusual, I come in 
18 somewhere in between the parties. 
19 So all of this said, Mr. Pickett, on 
20 your plea of guilty to the crime of heroin 
21 trafficking, I find you guilty. I will sentence 
22 you to the custody of the ldaho State Board of 
23 Correction under the unified sentence law of the 
24 State ofldaho for an aggregate term of 14 years. 
2 5 I'll specify a minimum period of confinement of 
Page 30 
1 Anything e lse, counsel? 
2 MR. SMITH: No, Your Honor. 
3 MR. MCDEVITT: No, Your Honor. 
4 THE COURT: Good luck. 
s THE DEFENDANT: May l tell my family I love 
6 them, sir? 
7 THE COURT: I don't have a problem with you 
8 making, saying something quickly. 
9 A VOICE: We got you. We'll support you the 
10 whole way. Don't you worry about that. 
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1 ten years and a subsequent indeterminate period of 
2 confinement of four years. You'll be remanded to 
3 the custody of the sheriff of this county to be 
4 delivered to the proper agent of the State Board 
5 of Correction in execut ion of this sentence. 
6 I will impose a fine of $15,000 as the 
7 law requires. I will assess court costs. I know 
8 the state didn't request restitution, although 
9 this is the kind of case in which it normally 
10 wouldn't -- or normally would. And I suppose that 
11 may have been out of a sense that enough is enough 
12 given the magnitude of the fine that is required 
13 by law, and I agree with that sentiment. I think 
14 that is an appropriate approach to that issue in 
15 this case. 
16 I'll note for the record, Mr. Pickett, 
1 7 that you have accumulated by our count 204 days of 
18 credit for time served in this case. So you will 
19 have that toward the underlying sentence I have 
20 ordered in this case. 
21 You have the right to appeal, 
22 Mr. Pickett. lfyou cannot afford an attorney for 
2 3 the appeal, you can ask to have one appointed at 
24 public expense. Any appeal must be filed within 
25 42 days. 
Pa ge 3 1 




5 I, Dianne E. Cromwell, Official Court 
6 Reporter, County of Ada, State of Idaho, hereby 
7 certify: 
8 That [ am the reporter who took the 
9 proceedings had in the above-entitled action in 
10 machine shorthand and thereafter the same was 
11 reduced into typewriting under my direct 
12 supervision; and 
13 That the foregoing transcript contains a 
14 full, true, and accurate record of the proceedings 
15 had in the above and foregoing cause, which was 
16 heard at Boise, Idaho. 
1 7 IN WITNESS WHEREOF, r have hereunto set 








Dianne E. Cromwell, Official Court Reporter 
CSR No. 21 
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